
UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF NEW YORK
____________________________________

In Re:
CASE NO. 92-21820

SUSAN MESSERSCHMITT f/d/b/a
HOWE CREATIVE FLORIST, DECISION & ORDER

Debtor.
____________________________________

BACKGROUND

On June 30, 1992, the Debtor, Susan Messerschmitt, (the  "Debtor") filed a petition initiating

a Chapter 13 case.

On August 11, 1992, an Order Confirming the Debtor's Plan (the "Plan") was entered.  The

Plan as confirmed proposed a voluntary monthly payment to the Chapter 13 Trustee (the "13

Trustee") of $297.00 for the five-year term of the Plan.  The Plan also proposed to pay in full the

allowed secured claim of a creditor with a lien on the Debtor's automobile, priority tax claims of in

excess of $9300.00 and administrative expenses, and then to pay a pro rata distribution to unsecured

creditors, estimated to be approximately  12%.  

On September 17, 1993, the 13 Trustee filed a Motion pursuant to Section 1307(c) for an

order dismissing the Debtor's Chapter 13 case (the "Motion to Dismiss").  The Motion to Dismiss

alleged as cause under Section 1307(c) that the Debtor was $2964.00 in arrears in her Plan payments

to the 13 Trustee and that the last payment had been received on May 12, 1993. 

Although the Court's proceeding memo for the September 27, 1993 hearing on the Motion

to Dismiss did not indicate any appearance in opposition to the Motion, and the case file does not

contain any papers filed in opposition to the Motion, the proceeding memo indicated the following

disposition of the Motion: 

"Debtor has 60 days to bring plan payments current or the case will be dismissed.
Thereafter if the debtor misses any payments, the case will be dismissed.  Order to
be  submitted."
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     1 Based on this wording in the Conditional Order which was submitted by the 13
Trustee, the Court believes that the relief set forth in the Order was agreed to between the Debtor's
attorney and the 13 Trustee.  

     2 Procedurally, the Reinstatement Motion was in the nature of a motion pursuant to
Rule 9024 of the Federal Rules of Bankruptcy Procedure for relief from the Order of Dismissal.

On October 13, 1993, a Conditional Order of Dismissal (the "Conditional Order") was

entered which indicated that the Debtor's attorney had appeared in opposition to the Motion to

Dismiss.1  The Conditional Order provided, in darker underlined type, the following: 

"...and debtor makes full plan payments by the 25th of each month,
payments to commence on October 25, 1993.  If any payment is
delinquent for more than 10 days from the 25th of any month, the
plan will be automatically dismissed; but the court will retain
jurisdiction to receive and pass upon the final report of the Trustee
and to make such further orders with respect to fees as may be
necessary and proper;"

The case file does not indicate that any appeal was taken from the Conditional Order.

On August 24, 1994, a Final Order of Dismissal was entered (the "Order of Dismissal")

which indicated that it was being entered because the Debtor had failed to comply with the

provisions of the Conditional Order.

On September 12, 1994, a motion was filed on behalf of the Debtor for an order permitting

and directing the reinstatement of the Debtor's Chapter 13 case (the "Reinstatement Motion").2

At the September 19, 1994 hearing on the Reinstatement Motion, the Court, in its discretion,

denied the relief requested by the Debtor because it did not believe that the Debtor has shown the

existence of any of the grounds provided for in Rule 60 of the Federal Rules of Civil Procedure or

Rule 9024 of the Federal Rules of Bankruptcy Procedure.  On September 29, 1994, an Order denying

the Reinstatement Motion (the "Order Denying Reinstatement") was entered.  That Order, submitted

by the 13 Trustee, further provided that the Debtor's Chapter 13 case be closed and that the 13

Trustee's Final Report and Account previously submitted to the Court was deemed sufficient to close
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the case.  On October 3, 1994 Notice of Entry of the Order Denying Reinstatement was filed.

On October 13, 1994 the Debtor appealed the Order Denying Reinstatement.  However, as

of November 15, 1994, no appeal of the Order of Dismissal had been filed. 

On October 31, 1994, the Debtor filed a motion pursuant to Rule 8005 of the Rules of

Bankruptcy Procedure requesting a stay pending appeal (the "Stay Motion"). At the November 7,

1994 return date of the Stay Motion, the 13 Trustee and a creditor of the Debtor, Manufacturers and

Traders Trust Company ("M & T"), appeared in opposition to the Motion.  After hearing argument,

the Court denied the Stay Motion and indicated that an order should be prepared referring to this

Decision and Order.

DISCUSSION

This Court has consistently expressed its view that the Bankruptcy Code and the Bankruptcy

System provide debtors with extraordinary legal rights and remedies for which very little is required

of them.  However, one important requirement that debtors must meet is that they comply with the

orders of the Bankruptcy Court.  In this case, the Conditional Order clearly and unambiguously set

forth the obligation of the Debtor to make future Plan payments in a timely manner, and the

consequences (dismissal of the case) if she failed to do so.  There were no allegations made in the

Reinstatement Motion or at the oral argument on the Motion that the Debtor did not receive a copy

of the Conditional Order, had not understood its terms, had actually complied with its terms or had

sought relief from its terms in anticipation of her inability to comply. 

In addition, there were no allegations made in the Reinstatement Motion or at the oral

argument on the Motion that the Debtor had the ability to comply with the terms of the Conditional

Order by bringing all Plan payments current for periods on and after October 25, 1994 until a time

subsequent to the hearing on the Reinstatement Motion.  
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     3
Ru l e  6 0  o f  t h e  Fe d e r a l  Ru l e s  o f  Ci v i l  Pr o c e d u r e  p r o v i d e s :

( a )  CLERI CAL MI S TAKE S.   Cl e r i c a l  mi s t a k e s  i n  j u d g me n t s ,
o r d e r s  o r  o t h e r  p a r t s  o f  t h e  r e c o r d  a n d  e r r o r s  t h e r e i n
a r i s i n g  f r o m o v e r s i g h t  o r  o mi s s i o n  ma y  be  c o r r e c t e d  b y  t h e
c o u r t  a t  a n y t i me  o f  i t s  o wn  i n i t i a t i v e  o r  on  t h e  mo t i o n
o f  a n y  p a r t y  a n d  a f t e r  s u c h  n o t i c e ,  i f  a n y ,  a s  t h e  c o u r t
o r d e r s .   Du r i n g t h e  pe n de n c y o f  a n  a p pe a l ,  s u c h  mi s t a k e s
ma y  b e  s o  c o r r e c t e d  b e f o r e  t h e  a p p e a l  i s  d o c k e t e d  i n  t h e
a p pe l l a t e  c o ur t ,  a n d t h e r e a f t e r  wh i l e  t h e  a pp e a l  i s
p e n d i n g  ma y  b e  s o  c o r r e c t e d  wi t h  l e a v e  o f  t he  a p pe l l a t e
c o u r t .

( b )  MI STAKES;  I NADVERTENCE;  EXCUSABLE NEGL ECT;  NEWLY
DI SCOVERED EVI DE NCE ;  F RAUD,  ET C.   On  mo t i o n  a n d  u p o n  s u c h
t e r ms  a s  a r e  j u s t ,  t h e  c ou r t  ma y  r e l i e v e  a  pa r t y  o r  a
p a r t y ' s  l e g a l  r e p r e s e n t a t i v e  f r o m a  f i n a l  j u dg me n t ,  o r d e r ,
o r  p r o c e e d i n g  f o r  t h e  f o l l o wi n g  r e a s o n s :  ( 1 )  mi s t a k e ,
i n a dv e r t e n c e ,  s u r p r i s e ,  o r  e x c u s a b l e  n e g l e c t ;  ( 2 )  n e wl y
d i s c o ve r e d  e v i d e n c e  wh i c h  b y  d u e  d i l i g e n c e  c o u l d  n o t  h a v e
b e e n d i s c o v e r e d  i n  t i me  t o  mo ve  f o r  a  n e w t r i a l  u n d e r  Ru l e
5 9 ( b ) ;  ( 3 )  f r a u d  ( wh e t h e r  h e r e t o f o r e  d e n o mi n a t e d  i n t r i n s i c
o r  e x t r i n s i c ) ,  mi s r e p r e s e n t a t i o n ,  o r  o t h e r  mi s c o n d u c t  o r
a n  a d ve r s e  p a r t y;  ( 4)  t he  j u d g me n t  i s  v o i d ;  ( 5 )  t h e
j u d g me n t  h a s  b e e n s a t i s f i e d ,  r e l e a s e d ,  o r  d i s c h a r g e d ,  o r
a  p r i o r  j u dg me n t  u p o n wh i c h  i t  i s  b a s e d  h a s  b e e n r e v e r s e d
o r  o t h e r wi s e  v a c a t e d ,  o r  i t  i s  n o  l o n g e r  e q ui t a b l e  t h a t
t h e  j u d g me n t  s h o u l d  h a v e  p r o s p e c t i v e  a p p l i c a t i o n ;  o r  ( 6 )
a n y  o t h e r  r e a s o n  j u s t i f y i n g  r e l i e f  f r o m t h e  o p e r a t i o n  o f
t h e  j u d g me n t .   Th e  mo t i o n  s h a l l  b e  ma d e  wi t h i n  a
r e a s o n a b l e  t i me ,  a n d  f o r  r e a s o n s  ( 1 ) ,  ( 2 ) ,  a n d  ( 3 )  n o t
mo r e  t h a n  o n e  y e a r  a f t e r  t h e  j u d g me n t ,  o r d e r ,  o r
p r o c e e d i n g  wa s  e n t e r e d  o r  t a k e n .   A mo t i o n  u n d e r  t h i s
s u b d i v i s i o n  ( b )  d oe s  n o t  a f f e c t  t h e  f i n a l i t y  o f  a  j u d g me n t
o r  s u s p e n d  i t s  o p e r a t i o n .   Th i s  r ul e  d o e s  n o t  l i mi t  t he
p owe r  o f  a  c o u r t  t o  e n t e r t a i n  a n  i n d e p e n d e n t  a c t i o n  t o
r e l i e v e  a  p a r t y  f r o m a  j u d g me n t ,  o r d e r ,  o r  p r o c e e d i n g ,  o r
t o  g r a n t  r e l i e f  t o  a  de f e n d a n t  n o t  a c t u a l l y  pe r s o na l l y
n o t i f i ed  a s  p r o v i d e d  i n  Ti t l e  2 8 ,  U. S . C. ,  § 1 6 5 5 ,  o r  t o  s e t
a s i d e  a  j u d g me n t  f o r  f r a u d  u po n t h e  c ou r t .   Wr i t s  o f  c o r a m
n o b i s ,  c o r a m v o b i s ,  a u d i t a  q ue r e l a ,  a n d b i l l s  o f  r e v i e w
a n d  b i l l s  i n  t h e  n a t u r e  o f  a  b i l l  o f  r e v i e w,  a r e
a b o l i s h e d ,  a n d  t h e  p r o c e d u r e  f o r  o b t a i n i n g  a n y  r e l i e f  f r om
a  j u dg me n t  s h a l l  b e  b y  mo t i o n  a s  p r e s c r i b e d  i n  t h e s e  r u l e s
o r  b y  a n  i n d e p e n d e n t  a c t i o n .

Ru l e  9 0 2 4 o f  t h e  Fe d e r a l  Ru l e s  o f  Ba n kr u p t c y  Pr o c e d u r e  p r o v i d e s :

Ru l e  6 0  F . R.  Ci v .  P .  a p p l i e s  i n  c a s e s  u n d e r  t h e  Co d e
e x c e p t  t h a t  ( 1 )  a  mo t i o n  t o  r e o p e n  a  c a s e  u n d e r  t h e  Co d e
o r  f o r  t h e  r e c o n s i d e r a t i o n  o f  a n  o r d e r  a l l o wi n g  o r

Furthermore, the Debtor did not allege or prove the existence of any of the grounds set forth

in Rule 60 of the Federal Rules of Civil Procedure or Rule 9024 of the Federal Rules of Bankruptcy

Procedure.3  The Debtor's sole argument on the Reinstatement Motion was that the Final Order of
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d i s a l l o wi n g  a  c l a i m a g a i n s t  t h e  e s t a t e  e n t e r e d  wi t h o u t  a
c o n t e s t  i s  n o t  s u b j e c t  t o  t h e  o n e  ye a r  l i mi t a t i o n
p r e s c r i b e d i n  Ru l e  6 0 ( b ) ,  ( 2 )  a  c o mp l a i n t  t o  r e v o ke  a
d i s c h a r g e  i n  a  c ha p t e r  7  l i q ui d a t i o n c a s e  ma y  be  f i l e d
o n l y  wi t h i n  t h e  t i me  a l l o we d  b y  § 7 2 7 ( e )  o f  t h e  Co d e ,  a n d
( 3 )  a  c o mp l a i n t  t o  r e v o ke  a n  or d e r  c o nf i r mi n g a  p l a n  ma y
b e  f i l ed  o n l y  wi t h i n  t h e  t i me  a l l o we d  b y  § 1 1 4 4 ,  § 1 2 3 0 ,  o r
§ 1 3 3 0 .

Dismissal should be vacated because the Debtor might now be in a position to bring the Plan current,

which the Debtor contended would be in her best interests and in the best interests of her creditors.

Such a contention did not and does not constitute grounds for relief from an order under Rule 60 of

the Federal Rules of Civil Procedure or Rule 9024 of the Federal Rules of Bankruptcy Procedure,

nor did it or does it otherwise warrant the Court exercising its discretion as a court of equity to grant

such relief.

A request for a stay pending appeal is addressed to the sound discretion of the Court, and

requires that the Court take into consideration the following four factors:

1. The likelihood that the party seeking the stay will prevail on appeal;

2. The prospect of irreparable injury to the moving party which might result without the

stay;

3. The relative certainty that no substantial harm will come to other parties if the stay

were issued; and

4. The relative absence of harm to the public interest if the stay were granted.  See

Hirschfield v. Board of Elections, 984 F.2d 35, 39 (2d Cir. 1993).

When each of these four factors, are carefully considered and balanced, the relief requested

by the Debtor must be denied.

This Court believes that there is little likelihood that the Debtor can or will succeed on her

appeal of this Court's October 13, 1994 Order Denying Reinstatement.  As previously set forth, the
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     4 There has been no showing of substantial harm to another party. 

Debtor did not allege or prove the existence of any of the grounds provided for in Rule 60 of the

Federal Rules of Civil Procedure or Rule 9024 of the Federal Rules of Bankruptcy Procedure, nor

did she otherwise demonstrate facts and circumstances which would warrant this Court exercising

its broad equity discretion to grant her such relief.

At oral argument on the Motion for Stay Pending Appeal, counsel for the Debtor indicated

a concern that without a stay of the Order Denying Reinstatement the case would be closed and the

Debtor would lose the benefit of the automatic stay, thereby allowing M & T and others to take legal

action against her.   However, as a result of the Order of Dismissal and the Debtor's failure to appeal

that Order, pursuant to the provisions  of Section 362(c)(2)(B), the automatic stay has been

terminated as to most, if not all, of the actions by creditors which the Debtor seems to be concerned

about.  Therefore, the Court does not believe that the Debtor has shown that substantial irreparable

injury would result from a failure to grant a stay pending appeal of the Order Denying Reinstatement,

especially in view of the Court's belief that there is little, if any, likelihood that the Debtor can or will

succeed on her appeal of that Order.4

As to harm to the public interest, the Court believes that it would frustrate the clear purpose

and intent of the Conditional Order and the Order of Dismissal to grant the Debtor the stay pending

appeal which she seeks.  Such a stay would allow the Debtor to continue to enjoy some of the

extraordinary rights and remedies of the Bankruptcy Code and the Bankruptcy System, including the

automatic stay provisions, which those clear, unambiguous and never appealed from Orders were

intended to terminate.  Such a result would not promote the interests of the Bankruptcy System. 

CONCLUSION
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Based on the foregoing, the Court denies the Debtor's Motion for a Stay Pending Appeal of

the Order Denying Reinstatement.

IT IS SO ORDERED.

_____________/s/______________
HON.  JOHN C. NINFO, II
U.S. BANKRUPTCY COURT JUDGE

Dated: November 16, 1994


